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rd Acci- 


702,637 It occurs frequently in insurance litigation that an in- 


sured, failing to read his application for insurance or his 
policy subsequently claims that certain statements or pro- 
visions therein were unknown to him and were incorporated 
into his contract, or withheld from his knowledge, through 
the fraudulent act or acts of the insurance company’s agent. 


Insured’s Negligence 


Consider for instance the case of an insured who had been 
for ten years in possession of a policy providing for dis- 
Please Route to: ability payments in case of total and permanent disability, 


but had never read his policy. He becomes totally disabled, 
but, not realizing that he is entitled to benefits under his 
policy, makes no claim therefor. Instead he goes to the 
insurance company to inquire if he can raise some money on 
the policy. The agent with whom he talks recommends that 
he surrender the policy without making any mention of the 
disability benefit provision. The insured agrees to the sur- 
render for a small sum and then subsequently discovers that 
he could have had disability benefits. He then asks the court 
to set aside the surrender. The California District Court of 
Appeal in Glickman v. New York Life Insurance Company, 
501,176, held that under the above circumstances the in- 
sured was not justified in relying on the incorrect statements 
of the insurance agent, when he had every opportunity to 
read his policy, and that he was bound by the surrender. 


Insurer’s Fraud 


In another instance, an insured answered the questions 
set forth in his application to the company’s agent who filled 
in the answers in the blank. The agent failed to record the 
answers as made by the insured, but the latter, without read- 
ing the written application, affixed his signature thereto. 
When the policy was delivered to the insured, a copy of the 
application. was attached, but the insured again omitted to 
read the same. After the insured’s death, the beneficiary 
sought recovery under the policy. The New Mexico Su- 
preme Court in Griego v. New York Life Insurance Company, 
§ 501,172, held that plaintiff was entitled to recover the full 
value thereof since the two negligent acts of the insured 
were insufficient to offset the active fraud of the insurance 
agent. The insurer was held to be bound by the fraudulent 
acts of its agent. 


Printed in U.S. A. 


Published weekly by Commerce Clearing House, Inc., 214 N. Michigan Ave., Chicago, 
Illinois. Subscription Rates: one year, $10; with full text reports and bound volumes, 
$25 per year for each selective unit, except Automobile which is $35 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the 
post office at Chicago, Illinois, under the Act of March 3, 1879. Copyright 1940 by 
Commerce Clearing House, Inc. All rights reserved, 





THE INSURANCE LAW JOURNAL 


PRISM IEA I A ERIE RRR EE OSE EERE RIE GE RRR A ERR: Raa, 


* FIRE x 


Title Insurance—Subsequent Assessments.—Title insurance 
held not to protect plaintiff against the levying of future 
assessments which had not been approved so as to constitute 
liens on the property at the time the title insurance was 
issued. (Metropolitan Life Ins. Co. v. Union Trust Co. of 
Rochester et al., N. Y. Ct. of App.) . . .§ 300,303. 


Reinsurance Contracts Cancelled—Member of reinsurance 
company which cancelled its policies was held not to be 
entitled to a pro rata return of premiums paid on such 
policies, there being no specific statute authorizing such a 
return upon the cancellation of reinsurance policies. (Farm- 
ers’ Mutual Fire Insurance Co of Yolo County v. The First 
Re-Insurance Co. of Calif., Calif. Dist. Ct. of App.)... 
{ 300,302. 


Sole and Unconditional Ownership in Fee Simple—Where a 
policy of fire insurance provided for its nullity if insured 
did not have sole and unconditional ownership in fee simple 
of the premises, it was held that equitable title with the 
right to compel legal conveyance would not amount to a 
breach of said provision. (Dunning v. Firemen’s Insurance 


Company of Newark, N. J., S. C. Supreme Ct.) .. .§ 300,304. 


Cotton Destroyed by Fire—Where defendants cancelled a 
policy of fire insurance upon plaintiff’s cotton, without in- 
forming plaintiff of the cancellation, the court held that 
defendants were liable to plaintiff but reversed the judgment 
on the ground that the market value of the cotton as found 
by the jury was not sustained by competent evidence. 
PPaenas et al. v. Robinson, Tex. Ct. of Civ. App.) . . .] 300,301. 


Timely Notice Given Wrong Insurer.—Where insured gave 
timely notice of accident to the wrong insurer and a year 
and two days thereafter notice was given defendant insurer, 
it was held that said notice was not prompt notice provided 
for in the insurance policy, which was a condition precedent 
to said insurer’s liability. (Ross v. Mayflower Drug Stores, 
Inc., et al., Pa. Supreme Ct.) . . .{ 300,306. 


Theft of Jewelry.—Where a broker undertook to have plaintiff's 
jewelry insured on binder pending appraisal of the jewelry, 
and later assented to a cancellation oF the binder, the can- 
cellation being made at the request of the insurance com- 
pany, the court held that this cancellation was operative on 
the ground that plaintiff's broker had authority to assent 
to such cancellation and to waive compliance with a policy 
provision regarding notice. (Hammond v. Insurance Com- 


pany of North America, U. S. Dist. Ct. N. Y.)... 300,300. 


Fraud in Appraisement of Fire Loss.—Where an umpire was 
appointed under a contract for appraisement of plaintiff's 
fire loss and he and defendant’s appraiser determined the 
matter without notice to or consultation with plaintiff or 
her appraiser, it was held that plaintiff had alleged sufficient 
facts to warrant a disposition by a chancellor of the case 
on its merits. (Zoni v. The Importers and Exporters Insur- 
ance Company of New York, Pa. Supreme Ct.). . .§ 300,307. 


Reformation of Indemnity Contracts.—Where plaintiff relied 
upon defendant’s explanations that the indemnity contracts 
which he signed exonerated the Petroleum Company, also 
a defendant, from liability for injury and damage occurring 
outside of his buildings, the court reformed the contracts 
and entered judgment in favor of plaintiff for his property 
damage and the injury to his wife which resulted from 
defendant’s negligence while delivering to his filling station 
gasoline, which caught fire. (Cox et al. v. Shannon, Tex. Ct. 
of Civ. App.) . . .f 300,305. 


Declaratory Judgment.—In response to plaintiff's request for 
a judgment declaring its liability under its insurance policy 
oo cotton which was destroyed by fire, the court 

ha 


found that the cotton so destroyed was included within the 
terms of the policy and computed the extent of plaintiff's 
liability. (Pearl Insurance Company v. The Hartford Fire 
Insurance Company et al., Ala. Supreme Ct.). . .f 300,308. 


% NEGLIGENCE * 
(Other than Automobile) 


Limitation of Liability—A provision in a telegram contract 
that the right to have a money order promptly and cor. 
rectly transmitted was valued at $500 was not intended to 
prescribe a definite liability of liquidated damages, but was 
a limitation upon the maximum permissible recovery for 
actual loss or damage properly alleged and shown by eyi- 
dence. (The Western Union Telegraph Co. v. Nester et al, 
U. S, Supreme Ct.). . .§ 401,321. 


Nondelivery of Telegram.—In an action to recover damages 
for the nondelivery of a telegram sent to the plaintiff an- 
nouncing the death of his father, the trial court properk 
directed a verdict for defendant, as the case was controll 
by federal laws which. preclude recovery for mental anguish, 
(Burke v. Western Union Telegraph Co., Inc., Neb. Supreme 
Ct.) .. . 401,322. 


Street Car Company’s Liability—When defendant’s street car 
on which plaintiff was a passenger, reached its terminus, 
plaintiff, the first one to alight, placed his left foot upon the 
stationary step, and extended his right foot upon the pave- 
ment. Instantly his leg was struck by a truck. Defendant 
was not required to foresee that a motorist would violate 
the provisions of the Vehicle Code by passing a street car at 
a time when passengers were being discharged. (Reid v, 
Scranton Transit Co., Pa. Supreme Ct.)...{ 401,316. 


Crossing Gates Lowered.—In an action for wrongful death 
the evidence showed that decedent had about completed 
the public crossing of defendant and was stopping to get 
under the crossing gate, which had been dropped after he 
was committed to the crossing, when he was struck by the 
train. Deceased was not guilty of contributory negligence, 
as a matter of law, because he did not escape from his 
position of danger, for he apparently would have done so 
had the gates not descended in his pathway. (Richardson 
v. The Pennsylvania R. R., Pa. Supreme Ct.) . . .] 401,307. 


Passenger Bitten by Dog.—Plaintiff brought an action to re 
cover for personal injuries sustained while a passenger on 
defendant’s train, when he was bitten by a dog being cat- 
ried by a fellow passenger. Judgment for plaintiff affirmed 
on appeal, as the carrier was derelict in the supervision of 
the dog and in failing to take the utmost care and diligence 
to safeguard and protect the passengers. (Westwater ¥. 
Southern Pacific Co. et al., Calif. Dist. Ct. of App.). . .{[ 401,325. 


Last Clear Chance.—In an action to recover for wrongful death, 
the evidence was sufficient for the jury to have found that 
there was a sufficient interval of time, after it was apparent 
that decedent, laboring under a physical handicap, came into 
the danger zone, for the operator of defendant’s street car 
to have perceived decedent’s peril and to have taken effectual 
means to stop the car before it struck him. (Va. Electric and 
Power Co. v. Whitehurst, Va. Supreme Ct. of App.).-- 
4 401,314. 


Discovered Peril.—Plaintiff sustained personal injuries as 4 
result of placing his hand against a circular saw in defend- 
ant’s ice-cutting machine, while attempting to get enoug! 
snow to make a snowball. The doctrine of discovered peril 
was not applicable, as the facts failed to show that defendant 
knew or should have known plaintiff was in a position 0 
peril. (Curt v. Ziman, Pa. Superior Ct.).. . 401,302. 


State’s Liability—The claimant, an incompetent, was injured 
while in the kitchen of a state hospital when he cut 4 
finger in lifting a garbage can or barrel. The trial court 

roperly dismissed the claim on the merits as the evidence 
ailed to establish that the accident was caused and the 
injuries sustained by reason of the negligence of the State 
or its employees. (Blassman v. The State of New York, 
N. Y. Ct. of App.) . . . 401,319. 


Retaining Wall.—Plaintiff, who was totally blind, while walk- 
ing on the sidewalk fell over a retaining wall upon or near 
the sidewalk in front of premises owned by defendant. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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trial court properly instructed the jury that the fact that 
there were holes on the top of the wall did not per se 
present a link in the chain of causation. (Kooreny v. Dam- 
pier-Baird Mortuary Inc. et al., Minn. Supreme Ct.)... 
4 401,326. 


Harmful Gases.—Plaintiff brought an action for damages for 
personal injuries allegedly resulting from harmful gases 
emitted from defendant’s mine located under the property 
of plaintiff. The judgment of nonsuit was proper as under 
the evidence the jury was required to speculate as to the cause 
of the generation of the poisonous gases. (Musleva v. 
Patton Clay Mfg. Co., Pa. Supreme Ct.) .. .§ 401,309; Mislevy 
v. Patton Clay Mfg. Co., Pa. Supreme Ct.) . . .§ 401,310. 


Electric Shock.—Plaintiff’s hands and feet were burned by a 
charge of electricity allegedly caused by a breakdown in a 
transformer installed by defendant power company. Since 
the jury could not have arrived at its verdict for plaintiff 
without engaging in speculation, the judgment was reversed 
on appeal and the cause dismissed. (Ark.-Mo. Power Corp. 
v. Powell, Ark. Supreme Ct.) . . . 401,311. 


Transcript of the Record.—On appeal from a county court 
judgment in a case originating in a justice court, the tran- 
script in the appellate court must contain a transcript of 
the proceedings in the justice court. (Jndian Territory 
ene Oil Co. v. Rainwater, Tex. Ct. of Civ. App.)... 
4 401,315. 


On Rehearing.—Court reaffirms that theory of the original 
opinion was predicated upon a complaint that charged joint 
and several acts of negligence of both defendants. (Great 
oes’ Pacific Tea Co. v. Traylor, Ala. Supreme Ct.)... 


Malpractice.—Plaintiff brought an action for injuries alleged 
to have resulted to his eyes from the treatment of syphilis 
with a certain drug. Under the law as given by the trial 
court, the jury was well justified in finding that it was 
the drug which was the proximate cause of the blindness, 
the plaintiff not being required to exclude by his proof the 
possibility of the injury having been the result of syphilis. 
(Reed v. Church, Va. Supreme Ct. of App.) . . .] 401,313. 


X-Rays.—The plaintiff was requested by defendant’s technician 
to assist in making an X-ray picture and while so doing, 
was severely burned. While negligence could not be pre- 
sumed from the mere fact of the happening of the accident, 
it could be inferred from the attendant circumstances. Since 
no evidence was produced by the defendant, the unexplained 
circumstances justified the jury in finding as a fact that the 
operator was negligent. ( ally et al. v. Yount, Pa. Supreme 
Ct.).. . 401,304. 


Fall on Steps.— Plaintiff brought an action to recover damages 
for a broken leg suffered as a result of falling down two 
steps leading to a lavatory which was part of a cafe owned 
and operated by defendant. The trial court properly in- 
structed the jury that a duty rested upon plaintiff to look 
where she was going and to see that which was in plain 
Sight in front of her and that it was negligence on her part 
not to so use her faculties. (Jones v. Bridges, Calif. Dist. Ct. 
of App.) . . . 401,324. 


Trapdoor.—Plaintiff sought to recover damages for injuries 
sustained as the result of a fall through a trapdoor in a 
building owned by defendant. Since there is nothing in- 
herently dangerous about a trapdoor, the owner of the 
building was not liable, as the only danger lies in the use of 
the trapdoor over which the landlord of leased premises 
has no control. (Staples v. Senders, Exrx. et al., Ore. Su- 
preme Ct.).. .§ 401,323. 


Wooden Walk.—Plaintiffs’ minor son was injured while visiting 
the lessee of defendant as the result of an allegedly defective 
wooden walk located on the roof of the building. The 
case was dismissed as the sole cause of the accident was 
the negligence of the son in attempting to negotiate the 
walk in the dark without sufficient light. (Hayes et al. v. 
Oertel, La. Ct. of App.). . . 401,318. 


Theatre Patron Injured.—Plaintiffs, husband and wife, sued 
for injuries sustained by the wife as a result of a fall in 
defendant’s theatre allegedly caused by a defective carpet. 
On appeal the cause was dismissed as it was not shown 
that defendant had knowledge of the existence of the defect 
nor did the facts warrant a holding that constructive knowl- 
edge should be inferred. (McGregor et ux. v. Saenger- 
Ehrlich Enterprises, Inc. et al., La. Ct. of App.)... 401,317. 


Invitee Injured.—Plaintiff brought an action to recover dam- 
ages for injuries sustained as a result of falling as she 
emerged from an elevated toilet compartment maintained 
by defendants. Plaintiff’s thoughtless inattention to her 
surroundings, her neglect to look, and her careless assump- 
tion that the floor levels were the same amounted to con- 
tributory negligence, as a matter of law, barring recovery. 
(Wessner et ux. v. Blue Ridge Transportation Co. et al., Pa. 
Supreme Ct.).. . 401,308. 


Gratuitous Licensee.—A gratuitous licensee cannot recover in 
absence of proof of an intentional or wanton injury sus- 
tained while upon a restricted part of defendant’s premises 
at the time he was injured. (Onstott v. County of Allegheny, 
Pa. Supreme Ct.). . .§] 401,305. 


Cellar Door.—Plaintiffs, husband and wife, brought this action 
to recover damages for injuries sustained by the wife when 
she fell, after stepping upon a cellar door, at the moment 
defendant’s driver was lifting it to deliver some bottled 
water. Plaintiff was barred from recovery by her own 
negligence in seges heedlessly upon the rising door. 
(Grove et ux. v. Polar Water Co., Pa. Supreme Ct.)... 
{ 401,303. 


Choice of Ways.—Where a person, having a choice of two 
ways, one of which is perfectly safe, and the other of which 
he knows is subject to riches and dangers, voluntarily 
chooses the latter and is injured, such person is guilty of 
contributory negligence and cannot recover. (Smith v. City 
of Pittsburgh, Pa. Supreme Ct.) . . .f 401,306 


Contributory Negligence.—By statute, the negligence of plain- 
tiff’s employee was not a bar to an action for the destruc- 
tion of a cotton gin plant by fire, but only entitled defendant 
to a diminution of the damages sustained by plaintiff in 
proportion to the amount of negligence attributable to the 
employee. (Yazoo & Mississippi Valley R. R. Co. v. Fields, 
Miss. Supreme Ct.).. .] 401,320. 


Injuries Sustained on Amusement Device—Where plaintiff 
claimed that the injuries which she suffered while riding 
on an amusement device known as the “Loop-O-Plane” 
were caused by the sudden jerking of the machine, the court 
held that she was not entitled to a recovery since a demon- 
stration of the device before the court showed that it was 
constructed in such a fashion as to render violent jerking 
impossible. (Waguespack v. Playland Corporation et al., 
La. Ct. of App.). . .§ 401,327. 


* LIFE x 


Contract to Share Commissions on Policies.—Individual who 
entered into contract to share commissions on insurance 
policies obtained by a licensed broker from the father-in- 
law of said individual held not to be performing acts con- 
nected with brokerage business in violation of statute 
requiring brokers to be licensed. (Fewel & Dawes, Inc. v. 
Pratt, Calif. Dist. Ct. of App.).. .§ 501,185. 


Sharing of Commissions.—Contract to share commissions 
entered into six years prior to the time when the insurance 
was procured and written held to be effective as of date 
of writing of insurance so as to entitle plaintiff to one half 
of commission paid thereon as per agreement. (Albright 
v. Hughes, Ind. App. Ct.).. . 501,178. 


Statements in Application Binding.—Where an insured signed 
an application which included a statement to the effect that 
the insured had read the questions and answers therein and 
that they were all as represented, the insurer is entitled to 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units, 
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void the policy when it is shown that the answers made by 

the insured were false and were material to the risk. (Kas- 

mer s ata Life Insurance Co., Pa. Superior Ct.) 
l, 


Statements in Application Not Fraudulent—Where the insured 
was unaware of the fact that he had had diabetes, and the 
evidence was sufficient to sustain his contention to that 
effect, the insurer was not entitled to void his policy because 
of alleged false statements in the ee (Rice v. New 
York Life Ins. Co., Minn. Supreme Ct.).. . 501,177. 


Sound Health of Insured.—Where insurer contended that the 
evidence offered by plaintiff relative to the sound health 
of the insured on the date of delivery of the policy was 
insufficient to take the case to the jury, the court held that 
the evidence, although contradicted by defendant's witnesses, 
when viewed in the light most favorable to plaintiff was 
found to be sufficient. (The National Life and Accident 
‘arin Company v. Matthews, Ark. Supreme Ct.)... 


Deposit of Policies as Security—Application of proceeds of 
policies to other debts than those for which policies were 
deposited as collateral is not permissible. (Christian et al. 
‘. arn Natl. Bk. & Tr. Co., Miss. Supreme Ct.)... 

173. 


Assignment of Policy.—Where defendant moved for a new trial 
on the ground of newly discovered evidence, namely, that 
the signature appearing on the assignment of a policy 
was a forgery, the court held that his motion was properly 
overruled; the proposed evidence contemplated a re-deter- 
mination of the genuineness of the signature when the jury 
in the trial court had already determined that issue in favor 
of plaintiff. Viewed in this light the proposed evidence 
would be but cumulative. (Alkire v. King, Okla. Supreme 
Ct.). . .§ 501,170. 


Cause of Disability—In an action to recover accident disability 
benefits under a policy on the grounds that the insured’s 
disability was caused by sunstroke, a showing that the dis- 
ability was caused dominantly by heart trouble. was fatal 
to plaintiff’s case. (Benefit Association of Railway Employees 
v. Hulet, Adm’x, Ind. App. Ct.)...9 501,184 


Metallic Poisoning Causing Death—Where plaintiff, bene- 
ficiary under a policy providing for double indemnity in 
case of the accidental death of the insured, failed to prove 
that death was caused by metallic poisoning as claimed, 
court properly entered judgment for defendant. (Eppler 
v. The Mutual Life Ins. Co. of N. Y., U. S. Dist. Ct., W. D., 
Mich.) . . .§ 501,179. 


Accident Policy.—Accident policy covering bodily injuries 
caused by accident or “by collision of or by any accident 
to any horse-drawn vehicle” does not cover accident caused 
by mule harnessed to plow. (Johnson v. Life & Casualty 
Ins. Co. of Tenn., Ark. Supreme Ct.) . . .§ 501,174. 


Surrender of Life Insurance Policy—Where there was no no- 
tice to agent of insurer that insured was not mentally able 
to negotiate for the surrender of his policy, the insurer 
was entitled to an affirmative charge in an action to recover 
on the policy after the insured’s death, the cash surrender 

value having been paid to the insured at his request. (The 

Equitable Life Assurance Society of the U. S.v. Welch, Adm’ x, 

Ala. Supreme Ct.).. . 501,183. 


Purchase of Corporate Assets.—The purchase of a corpora- 
tion’s assets does not, without further proof, make the 
purchasing corporation liable for the liabilities of the as- 
sumed corporation. (Coltrain v. General Accident & Life 
Insurance Co., N. C. Supreme Ct.) . . .{ 501,175. 


Doing Business in State—Insurance company which had not 
obtained full license to do business within the state of New 
York, but which had licenses enabling it to continue busi- 
ness already procured there held to be doing business 
within meaning of statute allowing foreign receiver to have 
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full jurisdiction over assets of company and sole right to 
initiate or consent to proceedings against such insurer. 
(Rosen v. Massachusetts Accident Company, N. Y. Ct. of 
App.).. .§ 501,181. 


Change of Beneficiary—Change of beneficiary without en- 
dorsement on the policy was held effective where it was 
shown that the insured’s estranged wife was in possession 
of the policy and refused to surrender it for purposes of 
such endorsement. (Metropolitan Life Insurance Co. v. 
Dutcher et al., U. S. Dist. Ct. W. D., N. Y.)...9 501,182. 


Construction of Insurance Certificate.—Plaintiff’s decedent was 
insured by defendant against death from accidental causes, 
excluding, among other things, infection. He died from 
pneumonia which developed while he was recuperating from 
an operation for hernia, a condition aggravated by a slight 
fall. The laymen’s interpretation of the word “infection” 
was applied and plaintiff was allowed recovery under the 
insurance certificate. (Kane v. The Order of United Com- 
mercial Travelers of America, Wash. Supreme Ct.)... 
7 501,186. 


Statute of Limitations —Plaintiff sought to recover disability 
benefits under a contract of insurance, claiming that his 
release thereof was procured through fraud. The court 
reversed a non-suit, entered because the Statute of Limita- 
tions had run, holding that the statute did not start run- 
ning until discovery of the fraud and that there was suffi- 
cient evidence on this point to carry the case to a jury. 
(Johnson v. Pilot Life Insurance Company, N. C. Supreme 
Ct.) . . . 501,187. 


% AUTOMOBILE 


Train Standing at Crossing——Where plaintiff drove his auto- 
mobile into the side of a flat car, part of a train standing 
at a crossing, the court denied recovery on the ground 
that the evidence failed to show that defendant was guilty 
of primary negligence; plaintiff had no right to presume 
that the crossing was clear since defendants were exercising 
a legal right in blocking said crossing. (Kurn et al. v. 
Jones, Okla. Supreme Ct.) . . .| 702,644. 


Railroad Employee Injured—Where plaintiff’s decedent suf- 
fered fatal injuries while riding on a railroad motor car 
when the car struck an accumulation of sand on the track, 
the court held that defendant’s demurrer was properly sus- 
tained since there was no evidence which justified the trial 
court in submitting the cause to the jury. (Earl, Adm’x v. 
Oklahoma City-Ada-Atoka-Railway Company, Okla. Supreme 
Ct.).. . 702,645. 


Subsequent Negligence—An application for rehearing was 
overruled in a case in which plaintiff's truck driver was 
found contributorily negligent in a railroad crossing col- 
lision, the court holding that there was no evidence of 
subsequent negligence on the part of the operators of the 
train. (Sloss, Sheffield Steel & Iron Co. v. Peinhardt, Ala. 
Supreme Ct.).. . 702,642. 


Obstructed View at Crossing.—Where the evidence showed 
that plaintiff's decedent approached the crossing at a very 
slow rate of speed and due to obstructions could not see 
the approaching train until three or four seconds before 
the collision, the court affirmed a judgment entered in favor 
of plaintiff, holding that the case was properly submitted 
to the jury on the issue of whether or not plaintiff's decedent 
exercised due care for his own safety. (Wist, Adm’x v. 
Pitcairn, et al., Til. App. Ct.) . . .] 702,667. 


Disrepair of Milk Truck.—Plaintiff was riding on one of de- 
fendants’ milk trucks to help the driver deliver milk when 
the steering apparatus locked and the truck ran into a pole 
and he was thrown from the truck. Defendants were not 
held responsible for his injuries since he failed to show any 
express or implied authority from a responsible representa- 
tive of defendants for his presence on the truck, (Reis v. 
Mosebach et al., Pa. Supreme Ct.) . . .] 702,650 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Vision Obscured by Smoke.—Defendant’s employee rapidly 
drove a heavy truck and trailer through a dense smoke 
screen and struck a stalled automobile and injured plaintiff 
who was helping clear the highway. Defendant was held 
responsible for plaintiff’s injuries, the court holding that its 
employee failed to exercise care commensurate with the 
situation. (Peoples Drug Stores, Inc. v. Windham, Md. Ct. 
of App.) . . .§ 702,659. 


Employer-Employee Relationship. — Additional instructions 
correctly stating the law as to defendant’s liability for the 
acts of its alleged servant held not to correct prior incon- 
sistent instruction inasmuch as they did not refer to nor 
retract said inconsistent charge; therefore, there being a 
conflict in the charge to the jury on a material aspect 
of the case, the error was prejudicial. (Templeton v. Kelley 
et al., N. C. Supreme Ct.) . . .§ 702,671. 


City Employee Injured.—Where plaintiff, an employee of de- 
fendant city, was injured during his lunch hour while riding 
in a car driven by his foreman, the court denied a recovery 
holding that his injuries did not arise out of and in the 
course .of his employment since he was not engaged in any 
service for the city at that time but was traveling a sub- 
stantial distance away from his place of employment for 
the purpose of picking up his noonday lunch. (Furino v. 
City of Lansing, Mich. Supreme Ct.) . . .[ 702,672. 


Negligence of Person Having Right of Way.—Plaintiff was in- 
jured when the automobile in which he was riding entered 
an intersection just as the traffic lights were changing and 
was struck by defendant’s vehicle. Judgment was entered 
for plaintiff, the court holding that a person having the 
right of way is not relieved from the duty to exercise rea- 
sonable care to avoid a collision. (Davis v. Dondanville, 
Ind. App. Ct.)...] 702,651. 


Collision Involving Three Vehicles—The car in which plain- 
tiffs were traveling skidded into the rear of a suddenly 
stopped car and deflected slightly across the center of the 
road where it was struck by a car approaching from the 


opposite direction. Defendants were found concurrently 
negligent and responsible for plaintiffs’ injuries. (Alden 
et al. v. Watson; Same v. Berg; Same v. Stenborn, Colo. 
Supreme Ct.).. .] 702,656. 


Negligence of Driver Turning Left.—Plaintiff and defendant 
were traveling in opposite directions on a straight highway 
with a clear view when defendant turned his car to the 
left in front of plaintiff's. Defendant was found negligent 
and responsible to plaintiff for his personal injuries. (Black 
v. Stith, Ore. Supreme Ct.) . . . J 702,662. 


Passing Car Collision.—Plaintiff, in passing a vehicle, strad- 
died the center line of the highway, causing a truck, ap- 
proaching from the opposite direction, to swerve to the 
shoulder of the road to avoid a collision. Defendant, ap- 
eronenies immediately behind the truck, applied his brakes 
and skidded into plaintiff’s car. Plaintiff was denied recov- 
ery for his personal injuries and property damage. (Betz, 
Jr., v. Tibo et al., La. Ct. of App.) . . .{ 702,673. 


Expenses of Trip.—Two employees of defendant’s in- 
sured agreed to transport a woman to a certain place in 
consideration of her sharing the expenses. She was injured 
and recovered a judgment against insured. The court re- 
fused to hold defendant liability insurer liable, there being 
insufficient evidence to establish a joint adventure. (Moen 
v. Zurich Accident and Liability Insurance Company, 
Litd., Wash. Supreme Ct.) . . .[ 702,664. 


Place of Striking Pedestrian in Issue.—Plaintiff claimed that 
defendant’s automobile struck him after he had reached 
the shoulder of road, having just completed crossing the 
street. Defendant claimed that, after plaintiff had reached 
the shoulder of the road, he jumped back into the path of 
his car. The trial judge resolved the dispute in favor of 
defendant and his holding was affirmed on appeal. (Hopson 
v. Neighbors, La. Ct. of App.) . . . | 702,648. 


Rear End Collision—Where the driver of defendant’s bus 
stopped suddenly without giving any warning to the driver 
of the car following, and a rear end collision resulted, 
the court held that defendant’s driver was under no duty 
to signal inasmuch as he had not been made aware of the 
close proximity of the following car. (Union Transportation 
Company v. Lamb, Okla. Supreme Ct.) . . .{ 702,643. 


Promise to Pay for Repairs.——Defendants, garage owners, 
agreed to pay for the repairs to plaintiff's automobile, dam- 
aged while in their possession. Plaintiff, having had the 
repairs made, successfully sued to recover the cost, the 
court holding that defendants had admitted liability and 
had entered into a valid contract. (Williams et al. v. Smith, 
Tex. Ct. of Civ. App.) . . .] 702,658. 


Agreement Not to Engage in Competitive Business.—Where an 
ex-employee agreed not to engage in the insurance business 
or automobile club business in a territory greater than that 
in which his ex-employer operated, it was held that the 
contract was void and incapable of division. (Automobile 
Cue at a New Jersey v. Zubrin, N. J. Chanc. Ct.) 


Agency of Insurance Broker.—Where a broker procured an 
insurance policy for py accepting cash and promissory 
notes in payment of the premium, and agreed to and did 
pay the insurer in installments until it (broker) became in- 
solvent, it was held, in a suit arising out of the cancellation 
of the policy, that the broker had authority to accept 
promissory notes in the absence of express limitation to 
the contrary which must be proved as a defense by the 
insurer. (The Wright Line v. National Mutual Insurance 
Co. et al., Superior Ct. of Baltimore, Md.). . .] 702,660. 


Payment by Piaintiff’s Insurance Company.—Where the court 
found defendant negligent and determined plaintiff's prop- 
erty damage, it was held error to deduct from the amount 
of property damage sustained the amount paid plaintiff by 
his insurance company. (Lyons v. Freeborg, Wash. Supreme 
Ct.) . . .§ 702,654. 


Impeachment of Witness—Where plaintiff's witness was im- 
peached by a oe verified by her, it was held that the 
extent to which the plaintiff could go in explaining the cir- 
cumstances under which the verification was made rested 
largely in the discretion of the trial court. (Brusletten v. 
Reiyea, Minn. Supreme Ct.) . . .[ 702,649 


Change of Venue.—In a suit brought by plaintiff to recover 
for damages to his automobile, defendant defaulted and, 
at the time set to determine the amount of damages, de- 
fendant was denied a change of venue. This was not error 
for the reason that such hearing is only a summary pro- 
ceeding and not embraced within the statute providing for 
change of venue of civil actions. (Carson v. Perkins, Ind. 
App. Ct.) . . . 702,663. 


Perfection of Appeal.—The court was compelled to grant a 
rehearing in a case wherein a judgment against a defendant 
was reversed on appeal, it appearing that said defendant 
failed to perfect his appeal in accordance with the law and 
that, therefore, the court had no jurisdiction to review 
the matter as to him. (Dortch Baking Co. et al. v. Schoel, 
Ala. Supreme Ct.).. . 702,641. 


Arbitration and Award.—Where plaintiff, who was not bound 
by an arbitrator’s award because he was not given an op- 
portunity to be heard, instituted a suit and defendant pleaded 
to the merits, and issue was joined and the jury impaneled, 
the action of the trial court over defendant’s objection, 
ordering the parties to again submit to arbitration, consti- 
tuted reversible error. (Crimes v. Home Insurance Company 
of New York, N. C. Supreme Ct.) . . . 702,669. 


Payment of Attorney’s Fees.—Plaintiff was arrested on a 
charge of reckless driving, causing death of another. De- 
fendant association was held liable for the payment of plain- 
tiff’s attorney’s fees for services rendered in connection 
with the charge against him, the court holding that the 
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charge came under defendant’s agreement to pay attorneys’ 
fees in defense of a charge of manslaughter against its 
members. (Davis v. Automobile Association of New Jersey, 
N. J. Supreme Ct.)...{ 702,666. 


Adjudication of Entire Matter in One Suit—Where a wife 
and husband recovered a judgment in the Small Claims 
Court for property damage and a doctor bill due to per- 
sonal injuries sustained by the wife in an automobile accident, 
it was held that she could not subsequently sue alone for 
personal injuries arising out of the same accident. (Sander- 
son v. Niemann et al., Calif. Dist. Ct. of App.) .. .] 702,646. 


Damages for Future Pain and Suffering.—A verdict, including 
damages for future pain and suffering, was upheld, there 
being sufficient evidence of objective symptoms from which 
the jury could infer future pain and suffering. (Yellow Cab 
Operating Co. et al. v. Cord, Okla. Supreme €t.). . .4 702,647. 


Damage to Community Pr —Recovery for damage to 
community property was ied a wife suing therefor in her 
own name, joining her husband, pro forma, as plaintiff with- 
out alleging that he had abandoned her or refused to join 
in the suit as a real party. (Urban v. Field et vir., Tex. Ct. 
of Civ. App.). . .§ 702,655. 


Measure of Damages for Wrongful Death—Where plaintiff's 
decedent, a young, attractive and ambitious girl who con- 
tributed weekly to her family, was fatally injured in an 
automobile accident, it was held that the verdict returned 
by the jury was not excessive under the law of Maine, where 
the accident occurred, or under the law of the forum, the 
State wherein the parties were resident. (Robinson, Adm’r 
v. Dixon et al., N. H. Supreme Ct.) . . .] 702,665. 


Period for Settling Bill of Exceptions—Plaintiff recovered 
a judgment for the death of his decedent caused by a rail- 
road collision. Defendants sought to appeal, but presented 
their bill of exceptions to the judge beyond the statutory 
period allowed for such presentment and, thus, denied the 


May 2, 


court jurisdiction to go into the merits of their app r 
(Parker v. Bamberge et al., Receivers, Utah Supreme Ct} 


Misconduct of Jury.—Judgment for personal injuries sustained 
by a minor in a collision between the car in which he wag. 
riding and a truck was reversed because of the jury’s mis. 
conduct. One a made derogative remarks concerning 
the operation of trucks on highways and others stated that 
defendant was protected by his insurance. (Barnes 9,) 
Guthals, Tex. Ct. of Civ. App.) . . .] 702,657 d 


Admission of Hospital Record.—The admission of a hospital” 
record showing services rendered plaintiff, was held re. 
versible error in a suit instituted by plaintiff to recover for 
personal injuries caused by defendant’s automobile. 
record was hearsay and could not bind defendant, a third 
party to the transactions recorded. (Petterson v. Lake, 
Ore. Supreme Ct.). . .f 702,661. 


Admissibility of Evidence——Where plaintiff objected to the” 
admission of a certain hospital record on the ground that” 
it was not properly identified, and claimed that its admis. 
sions tended to contradict plaintiff's testimony that he was 
unconscious after the accident and to corroborate the tes- 
timony of defendant’s witness to the effect that plaintiff had 
made a statement to him on the way to the hospital admit-’ 
ting he was at fault for the accident, the court held that) 
no prejudicial error was committed by its admission i 
view of the fact that other competent evidence in the case” 
showed that plaintiff was conscious at that particular time” 
(Tolley v. Dairymen’s Creamery, Inc.; Plemmons v. Same, 
N.C. Supreme Ct.) . . ff 702,668. 7 


Conflicting Instructions.—Where conflicting instructions upe 
a material point are given a new trial must be granted, ag: 
the jury is not supposed to be able to determine when the 
judge states the law correctly and when incorrectly. Oe 
v. National Casualty Company, N. C. Supreme Ct.) . . . | 702,670, > 
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